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IETTER TO HEADS OF ALL FEDERAL DEPARU-'EAPTS AND AGENCIES 
■^ S: . Freedom of Infonra-cion Act: 



.1 am writing in a matter of great mat 
cooperation. ' 



concern to seek: your 



■ Freedom of Information Act litigation Has ^ ‘ 

?° 1:116 P ° ijlfc there ^ ove - 6Q0 'cases ncX pSdSig 1^'" 

eoeral courts. The actual cases represent only the "too o^ th=> ice- 
berg” and reflect a much larger volume of administrlti^ d?^:^ 
access to docents. -I am convinced that 

reauce unese disputes through concerted action to iisss ^ail 
levels of government the requirements, and the soirit, of the Fc— -am 

InforrT,atlon Act - Tns government should not withhold cocum^nrs^nnl^-. 
_ it is important to_ the public interest to do so, even^if ^T‘2 25 
arguaole legal basis for- the withholding. In order to imple-Int tST 
view, tn§_ uustice Department will defend Freedom of Information 
suius only wnen disclosure is demonstrably harmful, even if t h~ X^n- 
men._s rechnically fall within the exemotions in the Ar^ 
you that .we will certainly counsel and" consult with voir peo-X^i 
^ong the decision whether to defend. To perform. o^o^^Se^ 
ho,-ev^, we need full access to documents that you desire to 
as well as^tne earliest possible response to our information rents' 
ois pasu^we have often filed answers in. court without having an 
adequate excnange with the agencies over the reasons and nee 
-or the withholding . I hope that this will not occur in the' 

ai i add f ti ? ri to settip -g these guidelines, I have requested 3arha>-a 

Allen Babcocr, Assistant Attorney General for the CivH Division to 

- *5 311 ***** **••*» of mfonsatio IsS SSitS, 

, . g by b 11 - Division. One result of that -avi vv rsav be to 

detormre that litigation against your agency should no 1 o ^r^of m 
ynued and that information previously dtrria siF to re^A P 
ttea event, I request that you ensure that your persto-F toFSSrere 
trvely wrth the Civil Division to bring the litiSjF to 




Please refer to 28 CFR 50.9 and accccnpanying March 9 1976 

memorandum from the Deputy Attorney General. These documents remain 

in effect, but the following new and additional elements are hereby 
prescribed: . 

' , In . determining whether a suit against an agency under the Act 

cnallenging its denial of access to requested records merits defense 
consideration shall be given to four criteria: - _ / 

(a) Whether the agency’s denial seems to have a substantial 
• legal basis, 

(b) Wnether defense of the agency’s denial involves an accept- 

. able risk of adverse impact on other agencies, . " 

■ ; (c) Whether there is a sufficient prospect of actual harm to 

legitimate public or private interests if access to the - 
requested records were to be granted to justify the de- 
fense of the suit, and' - 

(d) Whether there is sufficient information about the contro- 
v&Esy to support a reasonable judgment that the agency’s 
denial merits defense under the three preceding criteria. 

^ _ j 1510 criteria set forth above shall be considered both by the Freedom 
I^onmation Ccranittee and by the litigating divisions . The Canrdttee 
s.nll, so far as practical, employ such criteria in its consultations with 
agencies prior to litigation and in its review of carplaints 'thereafter, 
ine litigating divisions shall promptly and independently consider th°s~ 
factors as to each suit filed. . 



. Together- 1 hope that we can enhance the spirit, appearance and 
Asalrty of open government. ' 



Yours sincerely, 

(i vy 



Griffin B. Bell 
Attorney General 




